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fact, A. had previously conveyed to C. cover from A. a sum having the same 

the right to use a wall as a party- wall, ratio to the purchase-money as the value 

and it was held that this was an incum- of the land so occupied by C. bore to the 

brance, and the use of the wall a partial value of the whole, 
eviction of B., who was entitled to re- J. T. M. 



Supreme Court of Pennsylvania. 

THE PITTSBURGH, FORT WAYNE AND CHICAGO RAILWAY COM- 
PANY v. HINDS AND WIFE. 

Where a passenger on a railway train is injured by the misconduct of a fellow- 
passenger, the company is liable only in case there was negligence in its officers 
in not making proper efforts to prevent the injury. 

Railroad companies are bound to furnish men enough for the ordinary demands 
of transportation, but not a police force adequate to extraordinary emergencies, — 
as to quell mobs by the wayside. 

It is negligence in a conductor to voluntarily admit improper persons or undue 
numbers into the cars. 

Where the evidence shows that an excited crowd, at a way station, among whom 
were drunken and disorderly persons, rushed upon the cars in such numbers as to 
defy the resisting power at the disposal of the conductor, it is error in the court to 
submit that to the jury from which they may find negligence in the conductor in 
admitting in the cars either improper persons or undue numbers. 

In case of fighting or disorder in the cars the conductor must at once do all he 
can to quell it. If necessary, he should stop the train, call to his aid the engineer, 
firemen, all the brakesmen and willing passengers, lead the way himself and expel 
the offenders, or demonstrate by an earnest experiment, that the undertaking is 
impossible. 

Ekror to Common Pleas of Allegheny county. 
The facts and material points raised in tbe case are fully stated 
in the opinion. 

Hampton, for plaintiff in error. 

Marshall, contra. 

The opinion of the court was delivered by 

Woodward, C. J. — The action is for an injury sustained by 
the plaintiff's wife whilst she was a passenger in the cars of de- 
fendant ; and what is peculiar in the case is the fact that the 
injury was not occasioned by defective machinery, or cars, or 
road, or by anything that pertained properly to their business as 
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transporters, but was caused by the fighting of passengers among 
themselves. Drunken and quarrelsome men intruded into the 
ladies' car in great numbers whilst the train stopped at Beaver 
station ; and in the disgraceful fight which ensued among them 
the plaintiff's arm was broken, and for this the railroad company 
is sued. Had the suit been against the riotous men who did the 
mischief, the right of recovery would have been undoubted, for 
it is not more the duty of railroad companies to transport their 
passengers safely than it is the duty of passengers to behave in 
a quiet and orderly manner. This is a duty which passengers 
owe both to the company and to fellow-passengers, and when one 
is injured by neglect of this duty the wrongdoer should respond 
in damages. But in such a case, is the company liable ? 

There is no such privity between the company and the dis- 
orderly passenger as to make them liable on the principle of 
respondeat superior. The only ground on which they can be 
charged is a violation of the contract they made with the injured 
party. They undertook to carry the plaintiff safely, and so 
negligently performed this contract that she was injured. This 
is the ground of her action ; it can rest upon no other. The 
negligence of the company or of their officers in charge of the 
train is the gist of the action, and so it is laid in the declaration. 
And this question of negligence was submitted to the jury in a 
manner of which the company have no reason to complain. The 
only question for us as a court of error, therefore, is whether 
the case was, upon the whole, one that ought to have been sub- 
mitted. The manner of the submission having been unexception- 
able, was there error in the fact of submission ? 

The learned judge reduced the case to three propositions. He 
said the plaintiff claims to recover, 

1st. Because the evidence shows that the conductor did not do 
his duty at Beaver station, by allowing improper persons to get 
on the cars. 

2d. Because he allowed more persons than was proper under 
the circumstances to get on the train, and to remain upon it. 

3d. That he did not do what he could and ought to have done 
to put a stop to the fighting upon the train which resulted in the 
plaintiff's injury. 

As to the first of the above propositions, the judge referred 
the evidence to the jury especially with a view to the question 
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whether the disorderly character of the men at Beaver station 
had fallen under the conductor's observation so as to induce a 
reasonable man to apprehend danger to the safety of the pas- 
sengers. 

The evidence on this point was conflicting, but it must be 
assumed that the verdict has established the conclusion that the 
conductor knew that drunken men were getting into the cars. 
Let it be granted also as a conclusion of law that a conductor is 
culpably negligent who admits drunken and quarrelsome men into 
a passenger car. What then ? 

The case shows that an agricultural fair was in progress in the 
vicinity of Beaver station ; that an excited crowd assembled at 
the station rushed upon the cars in such numbers as to defy the 
resisting power at the disposal of the conductor, and that the man 
who commenced the fight sprung upon the platform of the hind- 
most car after they were in motion. 

Of what consequence, then, was the fact that the conductor 
knew these were improper passengers ? It is not the case of a 
voluntary reception of such passengers. If it were there would 
be great force in the point, for more improper conduct could 
scarcely be imagined in the conductor of a train than voluntarily 
to receive and introduce among quiet passengers, and particularly 
ladies, a mob of drunken rowdies. But the case is that of a mob 
rushing with such violence and in such numbers, upon the cars, 
as to overwhelm the conductor as well as the passengers. 

It is not the duty of railroad companies to furnish their trains 
with a police force adequate to such emergencies. They are 
bound to furnish men enough for the ordinary demands of trans- 
portation, but they are not bound to anticipate or provide for such 
an unusual occurrence as that under consideration. 

When passengers purchase their tickets and take their seats 
they know that the train is furnished with the proper hands for 
the conduct of the train, but not with a police force sufficient to 
quell mobs by the wayside. No such element enters into the 
implied contract. It is one of the incidental risks which all who 
travel must take upon themselves, and it is not reasonable that a 
passenger should throw it upon the transporter. 

These observations are equally applicable to the second propo- 
sition. The conductor did not " allow" improper numbers, any 
more than improper characters, to get upon the cars. He says 
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he took no fare from them, and in no manner recognised them as 
passengers. To allow undue numbers to enter a car is a great 
wrong, almost as great as knowingly to introduce persons of im- 
proper character, and, in a suitable case, we would not hesitate 
to chastise the practice severely. But this is not a case in which 
the conductor had any volition whatever in respect either to num- 
bers or characters. He was simply overmastered ; and the only 
ground upon which the plaintiff could charge negligence upon 
the company would be in not furnishing the conductor with a 
counter force sufficient to repel the intruders. This was not the 
ground assumed by the plaintiff, and it would scarcely have been 
maintainable had it been assumed. 

Taking the case as it is presented in the evidence, we think it 
was error for the court to submit the cause to the jury on these 
two grounds. But upon the third ground we think the cause was 
properly submitted. 

If the conductor did not do all he could to stop the fighting, 
there was negligence. Whilst a conductor is not provided with 
a force sufficient to resist such a raid as was made upon the train 
in this instance, he has, nevertheless, large powers at his disposal, 
and, if properly used, they are generally sufficient to preserve 
order within the cars, and to expel disturbers of the peace. His 
official character and position are a power. Then he may stop 
the train and call to his assistance the engineer, the firemen, all 
the brakesmen, and such passengers as are willing to lend a help- 
ing hand, and it must be a very formidable mob indeed, more for- 
midable than we have reason to believe had obtruded into these 
cars, that can resist such a force. Until at least he has put forth 
the forces at his disposal, no conductor has a right to abandon 
the scene of conflict. To keep his train in motion and busy him- 
self with collecting fares in forward cars whilst a general fight 
was raging in the rearmost car where the lady passengers had 
been placed, was to fall far short of his duty. Nor did his ex- 
hortation to the passengers to throw the fighters out come up to 
the demands of the hour. He should have led the way, and no 
doubt passengers and hands would have followed his lead. He 
should have stopped the train and hewed a passage through the 
intrusive mass until he had expelled the rioters, or have demon- 
strated, by an earnest experiment, that the undertaking was im- 
possible. 

Vol. XVI.— 2 
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Such are the impressions which this novel case has made upon 
our minds. We think there was error in submitting the case 
upon the first two propositions, but none in submitting it on 
the third ; and if the record showed that the jury decided it 
upon this latter ground, the judgment could be affirmed. But 
inasmuch as the error we find upon the record may have infected 
the verdict, the judgment must be reversed, and a venire de novo 
awarded. 



Supreme Court of Michigan. 

THE WESTERN UNION TELEGRAPH CO. v. JOHN H. CAREW. 

Telegraph companies, in the absence of any provision of the statute, are not 
common carriers, and their obligations and liabilities are not to be measured by 
the same rules, but must be fixed by considerations growing out of the nature of 
the business in which they are engaged. They do not become insurers against 
errors in the transmission of messages, except so far as by their rules and regula- 
tions, or by contract, they choose to assume that position. 

When a person writes a message under a printed notice, requesting the company 
to send such message according to the conditions of such notice, held that the 
printed blank was a general proposition to all persons of the terms and conditions 
upon which messages would be sent, and that by writing said message and deliver- 
ing it to the company, the party must be held as accepting the proposition, and 
that such act becomes a contract upon those terms and conditions. 

Where a telegraph company established regulations to the effect that it would not 
be responsible for errors or delay in the transmission of unrepeated messages, and 
further, that it would assume no liability for any error or neglect committed by 
any other company over whose lines a message might be sent in the course of its 
destination, held, that such regulations were reasonable and binding on those deal- 
ing with the company. 

Error to Wayne Circuit. 

This was an action of assumpsit brought by defendant in error, 
to recover damages for the failure on the part of plaintiff in error 
to transmit correctly a certain telegraph message from Detroit to 
Baltimore. The charges were paid to Baltimore, though plaintiff 
in error's lines only extended to Philadelphia. The message was 
correctly sent to Philadelphia, and delivered there to the agent 
of the Baltimore line. The error occurred between that point 
and Baltimore. 

On the face of the paper upon which the message was written, 
was printed the following immediately above the written mes- 



